
TITLE 109'- NEBRASKA ENERGY OFFICE 

CHAPTER 1 - RULES AND REGULATIONS FOR DEBARMENT OF PARTICIPANTS I N  THE 
ENERGY EFFICIENCY SCHOOL  LOAN AND GRANT PROGRAMS 

001 DEFINITIONS 

001.01 Adequate  Evidence means i n f o r m a t i o n   s u f f i c i e n t   t o   s u p p o r t   t h e  
reasonab le   be l ie f   tha t  a p a r t i c u l a r   a c t  or omission has occurred. 

001.02 A f f i l i a t e s .  Persons  are a f f i l i a t e s  i f ,  d i r e c t l y  or i n d i r e c t l y ,  
e i t h e r  one c o n t r o l s  or can   con t ro l   t he   o the r   o r  a t h i r d   c o n t r o l s  or can 
contro l   both.  

001.03 Agency means the  Nebraska  Energy  Off ice. 

001.04 Day  means calendar  day. 

001.05 Debarment means the   ac t i on   t aken   by   t he  Agency to   exc lude a 
Par t i c i pan t   f rom  the  School  Programs f o r  a s p e c i f i e d   p e r i o d  of t ime. 

001.06 I n i t i a t i n g   O f f i c i a l  means an employee des ignated  by  the 
D i r e c t o r   o f   t h e  Energy O f f i c e   t o  make a f i r s t  assessment o f   f a c t s   t h a t  
may c o n s t i t u t e  a cause f o r  debarment. 

001.07 Not ice  means n o t i f i c a t i o n  i n  w r i t i n g   s e n t  by r e g i s t e r e d  or 
c e r t i f i e d   m a i l ,   r e t u r n   r e c e i p t   r e q u e s t e d ,   t o   t h e   l a s t  known address o f  
the  addressee. 

person who d i r e c t l y   o r   i n d i r e c t l y   p a r t i c i p a t e s ,  may p a r t i c i p a t e ,   o r  has 
001.08 Part ic ipant .means a p e r s o n   o r   a n   o f f i c e r  or employee of a 

p a r t i c i p a t e d  i n  Energy Off ice  school  programs  through an  agreement  of 
t ha t   pe rson   w i th  a r e c i p i e n t  or con t rac to r  o f  any t i e r .  

001.09 Par ty  i s  a p a r t i c i p a n t   o r   a f f i l i a t e  who has  been  provided 
n o t i c e   o f  proposed  debarment. 

001.10 Person means an i nd i v idua l ,   co rpo ra t i on ,   pa r tne rsh ip ,  
un incorpora ted   assoc ia t ion  or o t h e r   p u b l i c   o r   p r i v a t e   e n t i t y .  

OOl.,ikI, 'Rt+zipi$ntimei%  any  Nebraska p u b l i c   s c h o o l   d i s t r i c t   t o  whom the  
Age&$  ex.t&nds,a gf-ant br loan  under  the  school  programs. 
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001 DEFINITIONS (Continued) 

001.12  School  Proqrams means the   g ran t  and  loan  programs  authorized. 
by  Sections  81-1632  through  81-1634 o f  Nebraska  statute,   administered  by 
t h e  Energy O f f i c e .  The r e g u l a t i o n s   f o r   t h e   g r a n t  program  are i n   T i t l e  106 
o f   t h e  Nebraska Admin is t ra t i ve   Ru les   and  Regu la t ions ;   the   regu la t ions   fo r  
the  loan  program  are i n   T i t l e  108 o f   t h e  Nebraska  Administrative  Rules  and 
Regulat ions. 

APPROVED 
ROBERT M. SPIRE 
AllORNEY GENERAL 2. 
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002 PURPOSE 

002.01 Purpose o f  Debarment Rule: The purpose o f   t h i s   r u l e   e s t a b l i s h i n g  
grounds  and  procedures f o r  debarment o f  p a r t i c i p a n t s  o f  school  programs i s  
t o  sa feguard   t he   pub l i c   i n te res t  and t o   p r o t e c t   t h e   f i n a n c i a l   i n t e g r i t y   o f  
the  programs  administered  by  the  Energy  Off ice  under  Sections 81-1632 
through 81-1634 o f   t h e  Nebraska   S ta tu tes .   I t , i s   essen t ia l   t o   t he   m iss ion  
o f   t h e  Energy O f f i c e   t h a t  Severance Tax Funds are  used  proper ly   by  the 

.program p a r t i c i p a n t s   t o  whom s c h o o l   d i s t r i c t s  c o n t r a c t  t o  accomplish 
p u b l i c  school d i s t r i c t s  who a r e   r e c i p i e n t s   o f  loans  and gran ts  and by 

energy   e f f i c i ency  improvements with  these  funds. Debarment i s   n o t  a  form 
o f  punishment. It shal l   be  imposed o n l y   f o r   t h e  causes  stated  and  only 
f o r   t h e  minimum d u r a t i o n   n e c e s s a r y   t o   p r o t e c t   t h e   s t a t e ' s   i n t e r e s t .  

F,l L E D 
APFRGGED: APPROVED 

ROBERT ?<I .  SPIRE 
ATORNEY GENERAL 3.  
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003 CAUSE FOR DEBARMENT 

003.01 Any p a r t i c i p a n t   o r   a f f i l i a t e  may be debarred upon adequate 
ev idence  fo r  any o f   t h e   f o l l o w i n g  causes: 

003.01A Commission o f   f r a u d   o r   c o n v i c t i o n   o f  any c r im ina l   o f fense  
as  an inc ident   to   ob ta in ing , '   seek ing   to   ob ta in ,   o r   per fo rming  a 
contract   funded i n  whole o r   p a r t   b y  Agency f inanc ia l   ass is tance  under  
the  School Programs. 

003.018  Commission o r   o m i s s i o n   o f   a n   a c t   o f  a nature so ser ious 

omiss ions   i nc lude   bu t   a re   no t   l im i ted   t o :  
t h a t  it ind ica tes  a l a c k  o f  bus iness   i n teg r i t y .  Such commissions o r  

c o n t r a c t u a l   d u t y   r e l a t i n g   t o   t h e   p e r f o r m a n c e   o r   o b l i g a t i o n s  
003.0181 The v i o l a t i o n   o f  any app l i cab le   l aw ,   regu la t i on   o r  

i n c u r r e d   p u r s u a n t   t o  an  agreement w i t h  a R e c i p i e n t   o f  Agency 
f inanc ia l   ass is tance  under   the  School  Programs, 

003.0182 Making o r   c a u s i n g   t o  be made any fa l se   s ta temen t   o r  
u s i n g   d e c e i t   f o r   t h e   p u r p o s e   o f   i n f l u e n c i n g   i n  any way any a c t i o n  
b y   t h e   R e c i p i e n t   S c h o o l   D i s t r i c t   o r   t h e  Agency, 

003.0183 V i o l a t i o n   o f  any  agreement w i t h   t h e  Agency f o r  a 
v o l u n t a r y   e x c l u s i o n   f r o m   p a r t i c i p a t i o n  i n  a school  loan  program, 

003.0184 An ou ts tand ing   i nd i c tmen t   f o r   o r  a p l e a   o f   n o l o  
contendere t o  a c r i m i n a l   o f f e n s e   i n d i c a t i n g  a l ack   o f   bus iness  
i n t e g r i t y   o r   b u s i n e s s   h o n e s t y   t h a t   s e r i o u s l y  and d i r e c t l y   a f f e c t s  
t h e   q u e s t i o n   o f   p r e s e n t   r e s p o n s i b i l i t y ,  

003.0185 A subs tan t i a l  and   se r ious   f a i l u re   t o   pe r fo rm  o r  a record  
o f   unsat is fac to ry   per fo rmance  in   accordance with the   t e rms   o f  one 
o r  more  agreements w i t h  a R e c i p i e n t   o f  Agency f i n a n c i a l   a s s i s t a n c e  
o c c u r r i n g   w i t h i n  a p e r i o d   o f   f i v e   y e a r s   p r e c e d i n g   t h e  
de terminat ion   to   debar ,  and 
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003 CAUSE FOR DEBARMENT (Continued) 

003.0186  Disqualif ication from p a r t i c i p a t i o n   i n   d i r e c t   o r  
indi rect   contract ing by any Nebraska state  agency. 
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004 TERMS OF DEBARMENT 

004.01  Debarment o f   A f f i l i a t e s .  Debarment may inc lude  any A f f i l i a t e   o f  
a P a r t i c i p a n t .  A~ d e t e r m i n a t i o n   t o   i n c l u d e   a n   A f f i l i a t e   s h a l l  be made on a 
case-by-case  basis. Among the   f ac to rs   t o   be   cons ide red   a re   t he  
A f f i l i a t e ' s  knowledge o f  and p a r t i c i p a t i o n   i n   t h e   c o n d u c t   w h i c h  i s  t h e  
b a s i s   f o r   t h e  debarment. 

004.01A Notice  and.Procedures. 
same r i g h t s  t o  n o t i c e  and hear ing 

An 
as 

A f f i l i a t e   s h a l l  be 
t h e   P a r t i c i p a n t .  

a f fo rded  t h e  

004.02 D e c i s i o n   t o  Debar. Among the   f ac to rs   t o   be   cons ide red  i n  
de termin ing   the   ser iousness   o f   an   o f fense  o r   the   fa i lu re   o r   inadequacy   o f  
performance i s  whether  the  person knew he o r  she was i n   v i o l a t i o n   o f   t h e  
app l i cab le   s ta tu tes ,   regu la t i ons ,   o r   con t rac t   p rov i s ions .  

004.03  Time L im i ta t i ons   on   Dec is ions   t o  Debar. 
debarment s h a l l   b e   g i v e n   w i t h i n  one year   o f :  

The n o t i c e   o f  a proposed 

004.03A a c r i m i n a l   c o n v i c t i o n ;   o r  

004.03B c o m p l e t i o n   o f   a n   i n v e s t i g a t i o n   w h i c h   i s  a b a s i s   f o r   t h e  
debarment a c t i o n ;   o r  

004.03C d iscovery o f  the  cause  on  which  the  debarment  action i s  
based,  whichever comes l a s t .  

004.04 P e r i o d   o f  Debarment. The fo l lowing  per iods  o f   debarment  may be 
imposed a t   t h e   d i s c r e t i o n   o f   t h e   I n i t i a t i n g   O f f i c i a l :  

004.04A Up t o ' t w o   y e a r s   f o r  a f i r s t  debarment ac t i on ;  

004.048 Up t o   s i x   y e a r s   f o r  a second  debarment a c t i o n   f o r   t h e  same 
cause: o r  
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004.04C  When  the  debarment  is  based  on  debarment by another  Nebraska 

debarment  period. 
state  agency,  a  period  not  to  exceed  the  remainder  of  the  original 

004.05 Voluntary  Exclusion. When  in  the  best  interests  of  the  state, 
and  provided  that  allegations of  fraud or criminal  activity  are  not 

may  enter into  an  agreement  with a Participant or an  Affiliate  providing 
invoived, an  Initiating  Official instead  of  taking administrative  action, 

for  voluntary  exclusion  from  the  school  programs f o r  a  specified  period o f  
time. Agreements  for  voluntary  exclusion  are  entered  into  for  the  benefit 
of  both  parties  and  do  not  constitute  administrative  suspension  or 
debarment  measures.  However,  violation  of  an  agreement  for  voluntary 
exclusion  may  result  in  administrative  action  to  debar. 

004.05A  Separate Listing. The  name  of  the  person  entering  into  an 
agreement  under  this  subsection  shall  be  included  on  the  School 
Programs  Exclusion  List  under  a.  separate  heading  entitled  "Voluntary 
Exclusions." 
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005 PROCEDURES FOR DEBARMENT 

: , 

005.01 I n i t i a t i o n   o f  Debarment. Anyone may con tac t   t he   Ch ie f   o f   t he .  
F i n a n c e   D i v i s i o n   o r   o t h e r   I n i t i a t i n g   O f f i c i a l   o f   t h e  Agency concern ing  the 
e x i s t e n c e   o f  a cause  under  Section 603. An I n i t i a t i n g - O f f i c i a l   s h a l l -  
review  the  matter  and may a l s o   r e f e r  it t o  the  Nebraska  Attorney  General.  
I f  a f t e r   h i s   o r   h e r   r e v i e w ,   t h e   I n i t i a t i n g   O f f i c i a l   r e a s o n a b l y   b e l i e v e s  
t h a t  a cause ex is ts   under   Sec t ion  003, he o r . she  may proceed  accord ing  to  
the  fo l lowing  procedures.  

005.02 N o t i c e   o f  Proposed  Debarment. When a debarment i s  proposed,  the 
I n i t i a t i n g   O f f i c i a l   s h a l l   g i v e   n o t i c e   t o   t h e   P a r t i c i p a n t   s t a t i n g :  

005.02A t h e   s p e c i f i c   a c t s  or omissions  which  form  the  basis  of   the 
ac t ion ;  

005.02B t h a t   t h e   p a r t y  may, on  request,  obtain a hear ing;  

005.02C t h a t   t h e   p a r t y  may be  represented  by  counsel;  and 

005.020 t h e   p e r i o d  o f  proposed  debarment,  and t h a t   t h e  debarment i s  
e f f e c t i v e  when t h e   f i n a l   d e t e r m i n a t i o n   i s   i s s u e d ,  i f  no h e a r i n g   i s  

debarment  order i s  issued  by  the  hear ing  o f f i .cer .  
requested  and  the  t ime t o   r e q u e s t  a hear ing  has  expi red,   or  when the  

005.03 Amendment o f   N o t i c e .   ‘ T h e   m a t t e r s   o f   f a c t  and  law  al leged i n  a 
n o t i c e  may be amended b y   t h e   I n i t i a t i n g   O f f i c i a l   a t  any   s tage  o f   the  
proceedings. 

005.04  Hearing 

005.04A Request f o r  a Hear in i .  A r e q u e s t   f o r  a hear ing   sha l l   be  
f i l e d   w i t h   t h e   I n i t i a t i n g   O f f i c i a l   w i t h i n  twenty-one  days o f   r e c e i p t  
o f   t h e   n o t i c e   o f  proposed  debarment. I f  no request  i s   t i m e l y   f i l e d ,  
t h e   o p p o r t u n i t y   t o  be heard i s  waived and t h e   I n i t i a t i n g   O f f i c i a l  
s h a l l  make a f i n a l   d e t e r m i n a t i o n  and p r o v i d e   n o t i c e   t o   t h e   p a r t i c i p a n t .  

F.i  -. L E D 
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005 PROCEDURES  FOR  DEBARMENT (Continued) 

005.04B Hear ing  Before  Hear ing  Of f icer .  On t i m e l y   r e q u e s t   f o r  a 
hea r ing ,   t he   D i rec to r   o f  Agency sha l l   appo in t  a H e a r i n g   O f f i c e r   t o  
conduct  debarment  hearings. 

005.0481 Where the  proposed  act ion i s   n o t  based  solely  upon a 
c o n v i c t i o n  and evidence i n  suppor t   thereo f ,   the   person  sha l l   be  
a f f o r d e d   a t   h i s   o p t i o n   a n   o r a l   h e a r i n g   b e f o r e  a h e a r i n g   o f f i c e r ,  
o r   the   oppor tun i ty   to   submi t   documentary   ev idence  and  wr i t ten  
b r i e f s   f o r   c o n s i d e r a t i o n   b y  a h e a r i n g   o f f i c e r ,   o r   b o t h .  

005.0462 Where the  proposed  act ion i s  based s o l e l y  upon a 
c o n v i c t i o n  and  evidence i n  suppor t   . thereo f ,   the   person  sha l l  be 

w r i t t e n   b r i e f s   f o r   c o n s i d e r a t i o n   b y  a h e a r i n g   o f f i c e r .  
l i m i t e d   t o   t h e   o p p o r t u n i t y   t o   s u b m i t  documentary  evidence and 

005.04C Oral  Hearing. The h e a r i n g   o f f i c e r   s h a l l :  

005.04C1 Arrange  as  prompt a hear ing  as i s   p r a c t i c a b l e   w i t h i n  
s i x t y  days o f   t h e   r e q u e s t   f o r   t h e   h e a r i n g ;  

005.04C2 De te rm ine   t he   l oca t i on   o f   t he   hea r ing   p lace   cons ide r ing  
the  convenience o f   t h e   p a r t i e s . a n d   t h e   p u b l i c   i n t e r e s t ;  

005.04C3 P r o v i d e   a t   l e a s t   t e n  days n o t i c e   o f   t h e   t i m e  and p lace  
o f   t h e   h e a r i n g   t o   a l l   p a r t i e s ,   t o   i n c l u d e  a s t a t e m e n t   i n d i c a t i n g  
the   na ture   o f   the   p roceed ings  and the i r   purpose;  

005.04C4 P e r m i t ,   a t   h i s   o r   h e r   d i s c r e t i o n ,  any member o f   t h e  
p u b l i c   h a v i n g   a n   i n t e r e s t   i n   t h e   m a t t e r   b e i n g   h e a r d   t o   p a r t i c i p a t e  
i n  t h e   h e a r i n g   a t   h i s   o r   h e r  own expense. Such p a r t i c i p a t i o n  
s h a l l  be l i m i t e d   t o   t h e   f o l l o w i n g :  

005.04C4a Receiv ing  advance  not ice  of   hear ings;  

C! 

. . . . .  ,... ...... : . . 7  ,.-: . 
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005.04C4b F i l i n g   w r i t t e n   b r i e f s  on the  issues  presented;  and 

005.04C4c T e s t i f y i n g  when reques ted   by   t he   hea r ing .   o f f i ce r .  

73F 

005.04C5 Require Agency witnesses, i f  any, t o  be c a l l e d   f i r s t  
and t o  be quest ioned  by  the  person  against  whom debarment i s  
proposed. The person  against  whom debarment i s  proposed may be 
quest ioned  by  any  party;  and 

005.04C6 Make a record   o f   the   p roceed ing  and make a t ran -  
s c r i p t i o n   o f   t h e   r e c o r d   a v a i l a b l e   t o  a p a r t y   a t   t h e  expense o f   t h e  
reques t ing   par ty . .  

005.040 Determination. The h e a r i n g   o f f i c e  may debar i f  the  Agency 
has es tab l i shed   t he   ex i s tence   o f  a cause  bu a preponderance o f   t h e  
evidence  and  the  debarment i s   c o n s i s t e n t  Gth these  regulat ions.  

005.04E D i s t r i b u t i o n .   W i t h i n   s i x t y  days o f  the  hear ing,   the  hear ing 
o f f i c e r   s h a l l   p r o v i d e   n o t i c e   o f   h i s   o r   h e r   d e t e r m i n a t i o n   t o   a l l  
p a r t i e s .  

005.05 Review  by  Director. A person  debarred may, within f i f t e e n  days 
a f t e r   r e c e i p t   o f   t h e   n o t i c e   o f   t h e   d e t e r m i n a t i o n ,   f i l e  a r e q u e s t   f o r  
rev iew   by   t he   D i rec to r   o f   t he  Agency. I f  t h e   D i r e c t o r ,   i n   h i s   o r   h e r  
d isc re t ion ,   den ies   the   reques t   fo r   rev iew,   the   de terminat ion   o f   the  
h e a r i n g   o f f i c e r   o r   I n i t i a t i n g   O f f i c i a l .   s h a l l  be f i n a l .  Where a r e v i e w   i s  
granted,   the  determinat ion  by  the  Di rector   shal l  be f i n a l .  The D i r e c t o r ' s  
de termina t ion   sha l l   be  made w i t h i n   s i x t y  days o f   t h e   d a t e   t h e   D i r e c t o r  
receives  the  request   for   rev iew.  The D i rec to r ' s   de te rm ina t ion   sha l l  
r ec i te   t he   g rounds  upon which it i s  made. N o t i c e   o f   t h e   d e c i s i o n   s h a l l  be 
s e n t   t o   a l l   p a r t i e s .  

F-I L E 'D 


